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HEALTH AND DISABILITY COMPLAINTS OFFICE STATUTORY REVIEW (HaDSCO REVIEW)
Our organisations
WAAC (formerly the Western Australian AIDS Council) — provides a broad range of sexual and health

services for people living with HIV. This support includes reform advocacy aimed at reducing the
impact of stigma and discrimination.

HIV and AIDS Legal Centre (HALC) — provides legal assistance to people with HIV and hepatitis as well
as carries out law reform activities in areas relating to HIV and hepatitis. HALC represents clients in
relation to privacy violations and discrimination nationwide.

National Association of People with HIV Australia (NAPWHA) — represents community-based groups
of people living with HIV. Its work includes advocacy and contributing to policy development in the
health sector.

POWA - a peer-led organisation for people with HIV in Western Australia, providing advocacy,
services, leadership and representation for people with HIV.

Submission
Thank you for the opportunity to make a submission to the current HaDSCO review.

This submission aims to address our concerns that the current health and disability complaints
framework does not adequately deal with the confidentially and privacy concerns of consumers with
HIV accessing health care in Western Australia. The responses on the attached Consultation Paper
response form are intended to identify and/or address these current concerns regarding complaints
of unauthorised disclosure of HIV status by health providers in WA.?

Unauthorised disclosure of HV status by a health provider can have serious impacts on a person’s
relationships and psychosocial outcomes. Despite the medical advancements in the treatment and

1 Questions not related to these concerns have not been responded to.
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management of HIV, the HIV Futures 10 study conducted by La Trobe University found that more
than a third of the participants living with HIV still reported at least one experience of HIV-related
stigma or discrimination in the past 12 months.

Our submissions can be summarised as follows -

1. If an employee of a health service discloses a person’s HIV status without their consent, that
person can lodge a complaint with HaDSCO. If the provider cooperates with HaDSCO the
complaint may be resolved to a complainant’s satisfaction — notwithstanding that consequences
such as stigma and discrimination cannot be undone by the means currently within HaDSCO’s
jurisdiction. In such cases, the only satisfactory resolution for a complainant may be
compensation. Compensation is not a remedy currently available.

2. Further if a provider refuses to cooperate at any stage, the complaint cannot be resolved. The
exception is that HaDSCO can require a provider to provide a written response to a complaint.
The only penalty for non-compliance is that information on the failure to provide a response will
be included in HaDSCQO’s annual report.

3. There is no power to compel parties to participate in a complaint resolution process, thus
leaving the complaint unresolved.

4. There is no power to refer an unresolved complaint to the State Administrative Tribunal.

5. Both the ability to require compensation and penalties for non-compliance can be strong
incentives for providers to both participate in HaDSCO resolution processes and, more
importantly, to comply with confidentiality and privacy obligations towards consumers.

6. The HaDSCO review paper provides information on complaints resolution frameworks in other
Australian jurisdictions.

7. Inaddition, HALC has experience with models in other jurisdictions where someone aggrieved by
a privacy violation committed by a healthcare worker has access to compensation if settlement
through conciliation or negotiation does not occur.

8. In NSW and Victoria, an unresolved complaint can be referred to the State Administrative
Tribunal for determination. The matter may also be able to be referred directly (before
conciliation) in circumstances such as where important public policy questions are raised.
The applicable tribunal has the power to award remedies which include compensation.

9. At the Federal level the Office of the Information Commissioner has the power to order the
redress of any loss or damage suffered by the complainant, including compensation. A review of
the merits of a decision may be made with the Administrative Review Tribunal.
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10. The needs of complaints by consumers who have had HIV status disclosed without authorisation
could be addressed by amending the HaDSCO legislative framework to provide for —

a. Power to compel production of information.

b. Power to compel participation in a complaint resolution process.

c. Powersto compel a provider to implement recommendations arising from an
investigation.

d. Appropriate levels of penalty for breaches of compulsion orders.

e. The power for HaDSCO to order compensation with a right of merits review to SAT.

f. Alternatively, the power to refer unresolved complaints to SAT which can then order
compensation.

Closing

The HaDSCO framework in its current form limits access to justice for Western Australians who have
their HIV status disclosed without authorisation. These violations of privacy can result in real harm of
stigmatisation and/or discrimination, as well as reduced trust in the healthcare system, psychological
suffering, and potentially a longer-term decline in physical and mental health due to a hesitancy to
access healthcare in future.

Thank you for considering this submission. Should you wish to discuss this or would like to invite
further submissions, please contact me at dvujcich@waac.com.au.

Sincerely

Dr Daniel Vujcich Vikas Parwani

CEO, WAAC Principal Solicitor, HALC
Aaron Cogle Ryan Oliver

Executive Director, NAPWHA Chair, POWA
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