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About WAAC  
 
WAAC is a non-profit health organisation based in Western Australia (WA) dedicated to 
inclusive and connected communities. Our purpose is to optimise the health and wellbeing of 
all by reducing the impact of stigma and discrimination, improving access to health services and 
information and reducing transmission of HIV, sexually transmitted infections (STIs) and blood-
borne viruses (BBVs). WAAC provides a broad range of sexual health and support services, 
including support for people living with HIV.  
 
WAAC would like to acknowledge the technical and expert advice and contribution by the 
Australian Federation of AIDS Organisations (AFAO), the National Association of People with 
HIV Australia (NAPWHA) and the HIV/AIDS Legal Centre (HALC) to support WAAC with the 
review of this critical piece of legislation. 
 
We thank the Commission for the opportunity to provide commentary on the law relating to 
mandatory testing.  
 

Executive Summary  
 
This submission provides comments on the Mandatory Testing (Infectious Diseases) Act 2014 
(the MT Act).  
 
WAAC believes that mandatory tests for Blood Borne Viruses are invasive procedures and are 
contrary to the current Department of Health’s ‘Western Australian HIV Strategy.’ The HIV 
Strategy states that testing should be conducted ‘based on risk and in accordance with 
principles of informed consent, confidentiality, counselling and connection to appropriate 
services.’1 Mandatory testing laws are also not supported by global health bodies such as 
UNAIDS and the World health Organisation. Currently the MT Act undermines principles of 
informed testing with consent that are essential to Australia’s successful approach to the 
management of HIV and have made Australia’s HIV response one of the best in the world.  
 
WAAC recommends that the MT Act be repealed and be replaced by legislation that ensures: 
 

• affected officers who wish to apply for a disease test order be required to seek 
medical advice as soon as reasonably practicable after the event. This could be 
similar to section 9 of the Mandatory Disease Testing Act 2021 (NSW) whereby a 
medical practitioner must inform the affected officer about: 

o The transmission risk from the third party as a result of the contact; 
o The appropriate action to be taken to mitigate the risk of contracting a 

BBV; and 

 
1 Department of Health ‘Western Australia HIV Strategy 2019-2023’ p32. See also Australian 
Government Department of Health ‘Eighth National HIV Strategy’ p26.  



 

o The extent to which testing the third party’s BBV status will assist in 
determining the risk of transmission to the affected officer.  

• decision makers consider the risk of transmission prior to making an order;  
• that the assessment and determination of a disease testing order be undertaken 

by the CHO; 
• a person who is potentially subject to a disease testing order is given the 

opportunity to provide submissions that must be considered by any decision 
maker;  

• a person who is potentially subject to a disease testing order has access to an 
accessible appeal mechanism through the State Administrative Tribunal (SAT) for 
non-protected persons; and  

• all stakeholders continue to enjoy privacy where appropriate.  

 
In this submission, we are responding to the following questions: 
 

1. Does this disease testing legislation help ensure that an affected officer receives 
appropriate treatment, whilst minimising stress and anxiety? Please expand. 

2. Should the Act take into consideration the risk of transmission of a particular infectious 
disease, as opposed to the suspected transfer of bodily fluid only? If so, how should the 
legislation be amended to most appropriately consider the risk of transmission? If not, 
why not? 

3. Should the grounds for disease testing be expanded to account for accidental exposure 
(e.g. during attendance at a motor accident)? If so, should specific circumstances of 
accidental exposure be defined? 

4. Is it still appropriate that COVID-19 be a prescribed infectious disease? Should any 
disease(s) be removed or added to the definition of ‘infectious disease’? Please expand. 

5. Are the provisions relating to the application for, and issuing of, a disease test approval 
adequate? What works well and what could be improved?  

6. Are the powers to detain a suspected transferor until an application for a disease test 
approval has been decided, and until the sample has been taken, appropriate? Please 
expand? 

7. Are the provisions relating to the application for, and issuing of, a disease test order 
adequate? What works well and what could be improved? 

11. Is the existing appeal process adequate? Please expand. 
12. Should the discretionary use of force powers for taking a sample be strengthened, 

removed, or otherwise amended? Why? 
13. Should the legislation contemplate any specific rights for the suspected transferor prior 

to the execution of a disease test authorisation? If so, what, and why? If not, why not? 
14. Should the Act consider a requirement to communicate the results of a test to a 

suspected transferor who has submitted to a test? Please expand. 
16. Do you have any other comments in relation to the legislation, either in relation to 

perceived strengths or areas for improvement? 
 



 

Question 1: Does this disease testing legislation help ensure that an 
affected officer receives appropriate treatment, whilst minimising stress 
and anxiety? Please expand. 
 
The MT Act exacerbates unfounded fears regarding BBVs and the risks associated with bodily 
fluids. HIV is not transmissible via spit and nor are Hepatitis B and C. Hepatitis A and B are 
completely preventable via vaccination. Hepatitis C is curable. Post-Exposure Prophylaxis 
(PEP) is a medication which prevents a person getting HIV even where there has been 
transmission. Thus, spitting at an officer, while offensive and likely appropriate for lawful 
punishment, is not a health risk factor that necessitates a Mandatory Disease Tests (MDT). In 
this context the ordering of an unnecessary MDT is anxiety inducing for the officer. However, 
ensuring the workforce is vaccinated and knows that it has fast access to Hepatitis C 
medications and PEP in the extremely unlikely event that they are needed will reduce the 
anxiety of the officer if educated to understand that these medications are consistently 
effective.    
 
The apocryphal, and stress inducing, myth of the person who bites the inside of the cheek to 
induce blood flow prior to spitting at an officer is also no cause for a MDT. World leading 
experts in HIV have categorically stated in the ‘Expert consensus statement on the science of 
HIV’ that the risk of transmission from spit which contains a substantial quantity of blood and 
where that fluid comes into contact with a mucous membrane or open wound and where there 
is a viral load that is not undetectable is ‘none to negligible’.2 
 
Finally, of the 0.1% of the Australian population who are HIV positive, over 90% of these are 
on HIV treatments which produce an undetectable viral load. This is where medication 
supresses HIV in the blood to undetectable levels. This means they cannot pass on HIV. It is 
called undetectable = untransmissible (U=U). U=U is one of the reasons why new HIV 
diagnoses in Australia are falling so significantly and why the national HIV strategy can 
contemplate a virtual end to HIV transmissions in Australia by 2030. So, the likelihood of 
coming into contact with a HIV positive person in the first place is low. Even where this does 
happen, people with HIV on treatment with an undetectable viral load generally do not, and 
cannot, pass on HIV. 
 
MDTs are ineffective. The test results of a MDT do not indicate whether transmission has 
occurred or even likely to occur. Where a person living with HIV has an undetectable viral load, 
they will return a positive test result but, in such cases, there is no risk of HIV transmission. In 
this respect the test results of a third party will likely cause, rather than minimise, unnecessary 
anxiety. 

 
2 https://onlinelibrary.wiley.com/doi/full/10.1002/jia2.25161. 

https://onlinelibrary.wiley.com/doi/full/10.1002/jia2.25161


 

Further, any relief from stress or anxiety that is derived from a mandatory disease test result 
is not based on medical or scientific evidence. This is because during the ‘window period’ soon 
after infection, the results of a test can be ‘negative’ despite the person subject to the test 
being in reality HIV positive and infectious. Because of this, where there has been an actual 
risk of transmission identified by an appropriately trained health professional, an officer should 
begin a course of PEP immediately and definitely before the results of any MDT are known. 
This will prevent seroconversion.  
 
If officers must begin treatment in these situations regardless of the result of the MDT, which 
is in any case unreliable, then the existence of the MDT can only  serve to increase anxiety and 
stress of officers; as they will doubt the truth of a negative result and may incorrectly assume 
that a positive result means transmission risk exists (which, as explained below, it likely isn’t).  
 
The MT Act prevents affected officers from receiving appropriate treatment. Mandatory 
disease testing does nothing to ensure an officer receives appropriate treatment. This is 
because in the extremely rare circumstance a risk of exposure, an affected person must begin 
a course of PEP within 72 hours, but ideally immediately. This will prevent HIV seroconversion 
where there has actually been transmission. Any delay, to wait for the test results of a third 
party, puts the officer at further risk of seroconversion.  
 
Of greater concern are scenarios where results of an MDT may be relied upon by officers as a 
reason why they need not commence the appropriate course of treatment. Thus, in reducing 
stress and anxiety by means which cannot show whether a transmission has occurred, the 
legislation may actually contribute to officers not receiving appropriate treatment. It should be 
noted that if officers are always receiving the appropriate treatment regardless of the results 
of the MDT and officers currently understand that the results of the MDT cannot be relied 
upon for the purpose of reducing stress and anxiety, then this is decisive evidence that the 
MDT itself is unnecessary. If the MDT is being used for some other non-health related 
purposed then a review is urgently required. 
 
The best way to reduce stress and anxiety and ensure that officers receive appropriate 
treatment is to provide officers with accurate education about the negligible occupational risk 
of disease transmission and to ensure that MDT orders can only be made by medical 
practitioners trained in HIV. Furthermore, officers should have access to, and receive 
appropriate workplace training about effective vaccinations, cures, and preventative 
treatments, which in the unlikely event that transmission occurs, will reliably prevent or cure 
any infection. 
 



 

There are many things which can decrease, and conversely increase, the workplace anxiety of 
officers. The ordering of an MDT by non-medically qualified police staff is an example of the 
latter. The ordering of a test suggests that the potential for transmission actually exists, 
whereas we know that in practically all cases this will not be the case, just as it has never been 
the case previously in the history of Australian policing. By ensuring that only a doctor who is 
familiar with HIV is responsible for making MDT orders, for example the Chief Health Officer 
(CHO) the number of stress-inducing unnecessary tests will be reduced.   
 
The only effective and appropriate way to minimise stress and anxiety among officers is for 
offices to undertake workplace training to correctly inform them that there has never been a 
case of occupational HIV exposure to a police officer in Australia and that the risk of 
occupational exposure to HIV or transmission is so small as to be virtually impossible. Officers 
should also be informed that in any situation where there is a risk of transmission happening 
for the first time, reliable treatment options exist that will prevent transmission.  
 
Ensuring that police officers are educated, as in other workplaces, by their employer to 
understand the truth about the extreme unlikeliness of occupational disease transmission and 
the reality that most potential infections, in the extremely unlikely situation that occupational 
transmission to an officer occurs for the first time in Australia, are curable, preventable or 
treatable, will significantly reduce the anxiety of officers.  
 
Question 2: Should the Act take into consideration the risk of transmission 
of a particular infectious disease, as opposed to the suspected transfer of 
bodily fluid only? If so, how should the legislation be amended to most 
appropriate consider the risk of transmission? If not, why not? 
 
Testing should do more than merely take into account the risk of transmission. It should be 
completely based on the risk of transmission as identified by a qualified medical professional 
trained in the transmission of BBVs and other relevant diseases. The MT Act currently does 
not do this. The MDT Act should be amended so it is consistent with the WA Department of 
Health’s HIV Strategy, which states that testing should be conducted based on risk. 
 
In assessing whether there are grounds to authorise a mandatory disease test, a decision 
maker currently only needs to assess if there are ‘reasonable grounds for suspecting that 
there has been a transfer of bodily fluid’ as a result of specific actions noted in the MT Act.3  
This is particularly vulnerable to misuse. The subjective nature of suspicion, the fact that the 
person approving the test (Senior Police Officer) only has information from another officer 
and not from the transferor, the fact that no evidence of fluid transfer is required, nor is an 
application to a court required for an MDT order means that MDT orders can be used with 
relative impunity as an extra judicial punishment even in cases where there has been no 
transfer of bodily fluids. Basing MDTs on risk identified by a qualified medical professional 
will secure these tests against misuse, whilst increasing public confidence in their use.  

 
3 Mandatory Testing (Infectious Disease) Act 2014, s4. 



 

 
Affected officers should be required to seek medical advice about the risk of transmission 
that is included in an application for a testing approval, similar to section 9 of the Mandatory 
Disease Testing Act 2021 (NSW). Consultation with a medical practitioner should occur as 
soon as is reasonably practicable to ensure affected officers receive timely professional 
medical advice and, if necessary, treatment and support. Any medical advice received by the 
affected officer should be included in the application for a mandatory disease testing order 
for consideration by the decision maker. The decision maker should also be a qualified 
medical professional trained in BBV and other relevant diseases. 
 
The MT Act should also be amended to ensure decision makers consider the risk of 
transmission. This could be achieved through an amendment to the definition of ‘reasonable 
grounds for disease testing.’ Concerningly, the MT Act in its current form could require a 
third party to undertake disease testing where there is no actual risk of transmission.   
To ensure that decision makers assess the risk appropriately, the CHO should conduct the 
assessment and make a determination. The CHO is better equipped than a senior police 
officer to consider any medical evidence provided and to make an informed decision as to 
whether an actual risk of transmission exists. This also eliminates the risk of a senior police 
officer making a determination based on their own biases, prejudices or misconceptions 
about HIV and BBV’s.   
 
This framework would ensure that MDT orders are approved based on medical evidence and 
would align it to some degree with WA Health and National BBV strategies. This amendment 
would also relieve the stress and anxiety of affected officers where no risk of transmission 
exists. 
 
As outlined further in Question 11 of this response, the MT Act should also be amended to 
include an appeals mechanism whereby people can hear the alleged case against them and 
make their responses before a decision is made. The MT Act should also provide for 
appropriate monitoring and review. Officers requesting and making MDT orders should be 
recorded as well as who the orders are being made against to ensure individuals are 
accountable for the orders they make and also to ensure that MDT orders are not being 
deployed repeatedly against particular people or communities. The MT Act should require 
annual reporting of tests made, in what situations, against whom and by whom to ensure 
transparency and accountability. Numbers of transmissions should also be included in the 
reporting to ensure MDTs are fit for purpose. If MDT orders are being made where there is 
no risk of transmission, this should be cause for concern and immediate review. 
 
Question 3: Should the grounds for disease testing be expanded to 
account for accidental exposure (e.g. during attendance at a motor 
accident)? If so, should specific circumstances of accidental exposure be 
defined? 
 



 

The grounds for disease testing should not be expanded to account for accidental exposure, 
but amended to consider the risk of transmission as outlined above. Accidental exposures 
should be dealt with in similar circumstances to needle-stick injuries under internal policy. 
   
It is ethically unacceptable to subject any person to a mandatory disease test when, as 
described above, the test:  

• has no effect on the need for officers to commence, if necessary, a course of 
preventative medication; 

• cannot accurately reflect disease status or transmission risk so cannot be an 
accurate basis for relief from stress or anxiety; 

• is effectively useless in preventing disease transmission; 
• is not a proportionate response to the mischief it incorrectly purports to remedy 

in that there have been no occupational transmissions of HIV, for example, in the 
history of Australian Policing and the incidents of relevant diseases contemplated 
by the MT Act in Australia is exceptionally low; 

• potentially contemplates the deployment of State force against citizens who have 
not breached any law or regulation and are, it is proposed, merely the victims of 
an accident; and 

• is inferior to other responses which do not involve force but can effectively and 
reliably prevent disease transmission. 

In this context the contemplation of exposing potentially every citizen in WA to MDT is 
alarming. 
 
Question 4: Is it still appropriate that COVID-19 be a prescribed infectious 
disease? Should any disease(s) be removed or added to the definition of 
‘infectious disease’? Please expand 
 
It is no longer appropriate for COVID-19 to be a prescribed infectious disease. The fact that 
the incidence of COVID-19 is no longer being monitored by Australian governments in the 
same way it was at the start of the Covid-19 pandemic supports this conclusion.  
 
The wide-spread nature of COVID-19 means that the potential for MDT is increased and many, 
perhaps all, residents of WA are potentially subject to a possible instance of this stressful and 
invasive procedure. As the MT Act does not restrict mandatory testing to the kind of risk 
identified and, especially if the MT Act is expanded to include accidental exposures, this could 
lead to the situation where if a person sneezes in close proximity to a Police officer, they could 
be detained and forced to have an MDT. This clearly contradicts commitments given at the 
introduction of these laws, that they would only be used in the most exceptional of 
circumstances. 
 
This demonstrates how these laws are easily deployed without accountability as extra-judicial 
punishments, which breach the important legal principle that no person should be punished 
without due process. 



 

 
Question 5: Are the provisions relating to the application for, and issuing 
of, a disease test approval adequate? What works well and what could be 
improved? 
 
As outlined above, we recommend that the MT Act be amended to address issues with the 
disease testing application and approval process as follows: 
 

• Affected officers who wish to apply for a disease test approval should be required 
to seek medical advice as soon as reasonably practicable after the event for the 
reasons outlined above. This could be similar to section 9 of the Mandatory 
Disease Testing Act 2021 (NSW) whereby a medical practitioner must inform the 
affected officer about: 

o The transmission risk from the third party as a result of the contact 
o The appropriate action to be taken to mitigate the risk of contracting a 

BBV 
o The fact that testing the third party’s BBV status will not assist in 

determining the risk of transmission to the affected officer; 
• Require that a decision maker consider the advice of the relevant medical 

practitioner in making a determination;  
• Provide an opportunity to people subject to a disease test approval to provide 

submissions to the decision maker that must be considered in their assessment 
and determination; 

• Provide an administrative appeals process to appeal decisions to the State 
Administrative Tribunal (SAT) before the test is carried out. 

• The assessment and determination of a disease testing approval be undertaken by 
the CHO; and 

• Ensure appropriate recording, monitoring and disclosure of the parties to 
decisions, the subjects of decisions and the reason for decisions. 

As we have noted in our previous submissions, we strongly hold the view that a senior police 
officer is not an appropriate authority for determining an application for a disease test 
approval. Expertise in infectious diseases is a highly specialised area and allowing a senior 
police officer to determine an application risks people being often detained and/or subject to 
testing where there is no risk of transmission. This represents a significant restriction on 
individual liberty without due process of law and is extremely concerning. 
 
If the MT Act is not amended to require the CHO to undertake the assessment and 
determination of a disease testing approval, we recommend that the CHO provide guidelines 
that must be followed by senior police officers when making a determination. 
 
Currently under the MT Act people subject to a disease testing order are not given the 
opportunity to provide submissions to the senior police officer. It is essential that any decision 



 

maker has all of the information put to them when assessing applications for an order in 
accordance with the legislation and the MT Act should be amended to ensure a person who is 
potentially subject to a disease testing approval is given the opportunity to provide submissions 
that must be considered by any decision maker. This should also include providing a person 
subject to a disease approval the right to obtain legal and medical advice as well as information 
about any appeal mechanisms. The fact that, as it is currently drafted, the Act provides for 
decisions to be made based on requests only from officers is extremely concerning in its 
partiality. 
 
Question 6: Are the powers to detain a suspected transferor until an 
application for a disease test approval has been decided, and until the 
sample has been taken, appropriate? Please expand. 
 
Under the MT Act a person subject to a disease test order or approval may be detained for as 
long as is ‘reasonably necessary’ to make the order and/or to take a sample. These powers are 
unnecessary as it is an offence to fail to comply with a disease test approval/order under 
section 13 and 23 of the Act.  
 
The opportunity for open-ended detention is highly concerning given the possibility that 
officers may use a threat of ongoing detention to coerce compliance with a testing order. 
Time limited detention is a fundamental limit on the power of the state over the individual and 
should only be applied in the most extreme and pressing circumstances.  
 
Further, time unrestricted MDT laws can be used as a mechanism for officers to detain people 
without charge beyond the limits otherwise specified by law. This is another example of how 
these laws are an attractive option for officers seeking to operate outside of the law to detain 
people even where there has been no risk of transmission.  
 
Question 7: Are the provisions relating to the application for, and issuing 
of, a disease test order adequate? What works well and what could be 
improved? 
 
Recommended amendments to Part 2 of the MT Act in Question 5 should also apply to Part 3 
of the MT Act. Specifically, we recommend that: 
 

• Affected officers who wish to apply for a disease test order should be required to 
seek medical advice as soon as reasonably practicable after the event for the 
reasons outlined above. This could be similar to section 9 of the Mandatory 
Disease Testing Act 2021 (NSW) whereby a medical practitioner must inform the 
affected officer about: 

o The transmission risk from the third party as a result of the contact 
o The appropriate action to be taken to mitigate the risk of contracting a 

BBV 



 

o The extent to which testing the third party’s BBV status will assist in 
determining the risk of transmission to the affected officer.  

• Decision makers must be required to consider the advice of the relevant medical 
practitioner in making a determination. 

• Provide an opportunity to people subject to a disease test order to provide 
submissions to the decision maker that must be considered in their assessment 
and determination. 

• Ensure appropriate recording, monitoring and disclosure of the parties to 
decisions, the subjects of decisions and the reason for decisions. 

We further recommend that section 18(1)(b) be amended to state that a court ‘may in 
necessary circumstances, adjourn the application for no more than 5 business days to allow 
further evidence to be put before the court or to allow a party to the proceedings to obtain 
legal representation.’ Currently under the MT Act, a protected-person may have limited time 
to obtain legal advice or representation or be unaware of their right to obtain legal 
representation until they have been informed by the court.  
 
Extending the allowed period for adjournment will assist parties to seek legal representation 
where necessary and act on any advice of their representative. This may include seeking 
medical advice from a BBV specialist, a process that would be near impossible to achieve in 24 
hours.  
 
Question 11: Is the existing appeal process adequate? Please expand. 
 
The appeal process contained within the MT Act is inadequate and provides no practical right 
of appeal for people subject to disease testing approvals. This is particularly concerning 
considering people subject to disease testing approvals are not provided an opportunity to 
make any submissions to a senior police officer for their assessment. Under the current 
legislation a disease testing approval can be made against a non-protected person without: 

• any consideration of submissions from anyone other than the affected officer;  
• being informed of any appeal rights; or 
• the ability to seek legal or medical advice.  

It is unclear, in practice, how a person subject to a disease testing approval can seek legal advice 
and/or lodge an appeal to the district court if they are not informed of their right to appeal or 
obtain legal advice and are to be detained while a disease test approval is being determined 
and to enable them to take a sample.  
 
The MT Act should be amended as follows: 

• Provide an appeal mechanism through the SAT to non-protected persons;  
• Ensure all people subject to a disease test order/approval are provided 

information about obtaining legal advice and their right to appeal; and  
• Ensure all people subject to a disease test order/approval are given the 

opportunity to seek legal and medical advice prior to making submissions and 
prior to lodging an appeal to the District Court.  



 

 
 

Question 12: Should the discretionary use of force powers for taking a 
sample be strengthened, removed, or otherwise amended? Why? 
 
As previously submitted, we firmly oppose the use of force for taking samples. People subject 
to disease test orders/approvals are required to undertake sensitive medical procedures, such 
as taking blood, which may place both the person whose blood is being taken and the medical 
practitioner in danger if subject to the use of force. 
 
The use of force in the taking of disease samples is extremely dangerous for the person 
performing the procedure and the person subject to it, alike. MDTs are exposing medical 
professionals to significant levels of workplace risk. Medical professionals may have to use 
force in the treatment of patients and medical ethics requires procedures must be for the 
benefit of the patient alone. MDT erodes the medical professional’s duty to do no harm by 
leading them to use force against their patients and to perform unnecessary procedures that 
do not benefit the patient but are performed instead for the benefit of a third party. This is 
extremely concerning. The autonomy of medical professional to who refuse to perform such 
aggressive, invasive and pointless procedures must be maintained.  
 
Question 13: Should the legislation contemplate any specific rights for the 
suspected transferor prior to the execution of a disease test authorisation? 
If so, what, and why? If not, why not? 
 
The legislation should contemplate: 
 

• The right to refuse a test; 
• The right to know what potential risk has been identified; 
• The right to only be tested for the disease appropriate to the identified risk; 
• The right to see the case for the test and prepare and make a response; 
• The right to have decisions of non-medical professionals confirmed by medical 

professionals prior to testing; 
• The right to know that Police officers are appropriately trained about the risk of 

transmission and prevention mechanisms; and 
• The right to appeal the decision and seek administrative review before the test is 

carried out. 

All people, not only protected persons, subject to a disease test order or approval should be 
informed of the information contained in section 20(1) of the MT Act. This information could 
be included in a section 11 approval. There is no justification as to why this information is not 
extended to all people that are subject to a disease test order/approval.  
 
In addition, we recommend that people are also informed of the following: 



 

• What type of sample will be collected and for what conditions the sample is being 
tested for;  

• Who the test results will be communicated to;  
• How to obtain the test results; and 
• What support services are available, including legal and medical support services. 

The MT Act currently focuses on how a BBV diagnosis impacts only the affected officer. The 
legislation should include measures to ensure that any person subject to a disease test 
order/approval is provided with information to access support services, helping them to 
process any information they receive and to encourage them to access to treatment where 
necessary.  
 
Question 14: Should the Act consider a requirement to communicate the 
results of a test to a suspected transferor who has submitted to a test? 
Please expand. 
 
Any person subject to a disease test order/approval should be provided information about 
how to obtain the results of their test. All appropriate measures should be made by the medical 
practitioner who undertook the testing or a prescribed medical practitioner as indicated by the 
person subject to the order/approval to provide the test results to the person subject to the 
order/approval. If necessary, medical practitioners should also be required to provide 
information on treatment and support services that are available. No medical procedure should 
be undertaken otherwise than for the benefit of the person subject to it. The fact that the Act 
currently allows for test results not to be communicated to the person tested is extremely 
alarming. 
 
Question 16: Do you have any other comments in relation to the 
legislation, either in relation to perceived strengths or areas for 
improvement? 
 
The Act does not adequately provide for the monitoring of the use of the powers contained 
within it. This creates a risk of misuse. De-identified information should be required to be 
collected about how often these powers are being used, in what situations and on whom. 
Information about ethnicity, age, sex, sexuality, disability, and aboriginality should be collected. 
Further, to monitor the success of this law, it is imperative that diagnosis statistics are collected 
along with the number of confirmed disease diagnoses and transmissions identified as a result 
of mandatory tests. The Act should require the recording of this information after each 
incidence of use and the publication of a publicly available annual audit containing this 
information. 
 
The disclosure of an individual’s BBV status is very personal. It is critical that an individual is 
in control of the public knowledge of their status. Once someone’s status is in the public 
domain, it cannot be removed and they will likely be subject to stigma, discrimination and even 
physical violence. We recognise that the MT Act requires the disclosure of sensitive health 



 

information to a certain degree in connection with the administration and execution of the Act. 
However, currently the MT Act leaves open the possibility of someone’s status being widely 
disclosed without consideration of the impact of the disclosure on an individual’s health and 
wellbeing, and without sufficient recourse for the victim to pursue financial compensation 
against officers who disclose their status.  
 
Currently the MT Act exempts an affected public officer from disclosing the results of the MDT 
unless the disclosure is through the mass media and identifies the person that was subject to 
the MDT.4 This allows the affected officer to disclose sensitive health information about the 
individual to colleagues, family, friends, and strangers and offers no recourse to the individual 
if an affected officer does so. This is completely inadequate and potentially exposes people to 
severe stigma, discrimination and the potential for physical violence. The decision to disclose 
a person’s sensitive health information should only be made by the person to whom the health 
information relates to. The only reason for disclosure by the affected public officer should be 
for the purposes of seeking health advice or other support as outlined in section 29(2) of the 
Act. We therefore recommend that section 29(4) of the Act be repealed.  
 
 
 

 
4 Mandatory Testing (Infectious Diseases) Act 2014 (WA) s29(4). 
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