
 
 
 
 
 
 
 
 
20 November 2023 

 

To the Honourable Sophie Cotsis 

Minister for Industrial Rela�ons and Work, Health and Safety 

Uploaded Via: htps://www.haveyoursay.nsw.gov.au/control-of-work-related-exposure-to-hepa��s-
and-hiv-blood-borne-viruses-code-of-prac�ce-review  

Submission to the Code of Prac�ce for the Control of Work-Related Exposure to Hepa��s and HIV 
(Blood-Borne) Viruses Review 

We thank you for the opportunity to make a submission into the Review of the Code of Prac�ce for 
the Control of Work-Related Exposure to Hepa��s and HIV (Blood-Borne) Viruses.  

About us  

HIV/AIDS Legal Centre (HALC) is the only not-for profit, specialist community legal centre of its kind 
in Australia. HALC provides free and comprehensive assistance to people with HIV or hepa��s-
related legal maters (within opera�onal guidelines).  Community Legal Educa�on and Law Reform 
ac�vi�es are also carried out in areas rela�ng to HIV and Hepa��s.  

The Na�onal Associa�on of People with HIV Australia (NAPWHA) is the na�onal peak, non-
government organisa�on represen�ng community-based groups of people living with HIV (PLHIV) 
across Australia.  NAPWHA’s membership of na�onal networks and state-based organisa�ons reflects 
the diverse make-up of the HIV-posi�ve community and enables NAPWHA to confidently represent 
the posi�ve voice in Australia. NAPWHA’s vision is of a world where people with HIV live their lives to 
their full poten�al, in good health and free from discrimina�on. 

Submission  

We have reviewed the Na�onal Code of Prac�ce for the Control of Work-related Exposure to 
Hepa��s and HIV (Blood-borne) Viruses [NOHSC:2010(2003)], and we broadly support SafeWork 
NSW reliance upon the NOHSC. However, there are amendments in some areas that we recommend 
in order for the Code of Prac�ce to remain relevant and aligned with current best prac�ce in this 
area.  

Is the Code of Prac�ce S�ll Relevant?  

Sec�on 1.3 needs to be redra�ed to consider current scien�fic evidence   

In the Code’s Introduc�on to HIV sec�on, there should be a reference to the latest scien�fic 
advancements in HIV treatment and preven�on.  

In Australia, 91% of people who are living with HIV are receiving treatment. 97% of those people 
diagnosed and on treatment have an undetectable viral load (UVL). i The policy should therfore 
reference the fact that people living with HIV with an undetectable viral load cannot transmit HIV to 
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sexual partners and are highly unlikely to transmit through other means. This idea is colloquially 
known as 'Undetectable = Untransmissible’ or ‘U=U’. We also recommend including references to the 
concept of treatment as preven�on.  

The possibility of HIV transmission from vaginal-penile intercourse or anal-penile intercourse, even 
when the HIV posi�ve partner does not have a low viral count, and a condom is not used, is low, and 
transmission cannot occur where the posi�ve partner has a UVL. It should also be made clear that 
there is no possibility of HIV transmission via contact with the saliva of an HIV posi�ve person, so 
spi�ng does not pose a risk of transmission and nor does bi�ng. Even if there is blood involved in 
bi�ng, it should be made clear that there remains a negligible risk of transmission – and for 
transmission to be possible (even negligible) there would need to be a significant quan�ty of blood in 
the mouth of a person who is bi�ng the other person. ii 

This importance of referencing these facts is to reduce s�gma and fear of PLHIV. It is also important 
to remember that this means that where people are aware of their HIV status and on treatment, 
they most likely have a UVL and cannot transmit HIV, therefore further suppor�ng references 
elsewhere in the document that correctly indicates that employers cannot collect a person’s HIV 
status informa�on and that tes�ng for HIV of a person who may have exposed another to HIV is not 
mandated.   

Standard Precau�ons and the Window Period  

All workers should use standard precau�ons to minimise the risk of blood-borne infec�on. As part of 
this, it is important to note that there is a window period for HIV tests: a gap between HIV exposure 
and when a test can detect HIV in your body. This period depends on the type of HIV test used. 
An�body tests usually detect HIV 23 to 90 days a�er exposure, rapid an�gen/an�body tests 18 to 90 
days a�er exposure, an�gen/an�body lab tests 18 to 45 days a�er exposure, and nucleic acid (NAT) 
test 10 to 33 days a�er exposure. iii 

Sec�on 4.6.4 should be amended  

Sec�on 4.6.4 states “a�er some exposure events, it is appropriate to test the infec�ous status of the 
person (source) from whom the blood or body fluid came (if this is known). The source of the 
exposure has the right to refuse to be tested. If the source agrees to a test, they do not have to 
disclose the result. Furthermore, the tes�ng medical officer is subject to privacy legisla�on and any 
restric�ons this may place on the provision of personal health informa�on. As part of the post-
exposure management process, it may be appropriate to offer voluntary baseline tes�ng to the 
exposed person, especially in circumstances where the source is unknown.” 

Whilst we note that the ‘source’ can refuse to be tested and to disclose results received we suggest 
that the reference to source tes�ng should be removed en�rely.  

We recommend that this sec�on should be amended to offer tes�ng to the exposed person 
irrespec�ve of the source, and no reference to source tes�ng. It is medically irrelevant to the health 
of the exposed person to test the source, as well as contrary to best scien�fic prac�ce; not taking 



 
 
 
 
 
 
 
 
into account window periods, as men�oned above. As well, tes�ng the source contributes to the 
already widespread s�gma surrounding HIV.  

The exposed person should also be given post-exposure prophylaxis (PEP) within 72 hours, with the 
treatment con�nuing for 28 days. This will significantly reduce the likelihood of them becoming HIV 
posi�ve in the event of a genuine exposure event. iv If PEP is only offered in circumstances where a 
source is tested posi�ve to HIV this poten�ally places an exposed person at greater risk if the source 
person is posi�ve and within the window period where their HIV status is not showing on a test.  

Does the Code of Prac�ce Support Current and Emerging Work Prac�ces and Technologies?  

Mandatory Tes�ng  

We note the recent implementa�on of the Mandatory Disease Testing Act 2021 (NSW). v It is 
important that the Code of Conduct guards against any poten�al atempt by Police to expand the 
role of mandatory tes�ng. Mandatory tes�ng is not best prac�ce, and nor is it evidence based. The 
na�onal response to HIV, including the NSW Strategy should only ever be voluntary. In no situa�on 
should a poten�al work-related exposure or a work-related risk event result in mandatory tes�ng for 
HIV or Viral Hepa��s. It makes the most logical sense in terms of iden�fying an HIV transmission for 
the person who is believed to have poten�ally had HIV or Hepa��s C transmited to them to be the 
one who is tested, offered PEP (depending upon specifics of exposure) and then offered tes�ng again 
at the end of the window period, rather than for the reasons as outlined above seeking tes�ng of the 
poten�al source of transmission. 

Once again, we thank you once again for invi�ng us to make submissions on this important subject. If 
you have any ques�ons in rela�on to these submissions, please do not hesitate to contact Bethany 
Rodgers on (02) 9492 6540 or at beth@halc.org.au. 

Yours Sincerely, 

 

 

Alexandra Stra�gos                                                                    Aaron Cogle 

Principal Solicitor        Execu�ve Director 

HIV/AIDS Legal Centre                                                               NAPWHA 

  



 
 
 
 
 
 
 
 
 

 
i AFAO (2022) ‘HIV in Australia 2022’, available at: htps://healthequitymaters.org.au/wp-
content/uploads/2021/11/AFAO-HIV-in-Australia-2022.pdf. 
ii F. Barre-Sinoussi et al. (2018) ‘Expert Consensus Statement on the Science of HIV in the Context of Criminal 
Law’, Journal of the International AIDS Society 21.  
iii Centers for Disease Control and Preven�on (2023), ‘Understanding the HIV Window Period’, available at: 
htps://www.cdc.gov/hiv/basics/hiv-tes�ng/hiv-window-
period.html#:~:text=What%20is%20the%20window%20period,to%2090%20days%20a�er%20exposure.  
iv Ibid.   
v Mandatory Disease Testing Act 2021 (NSW). 
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