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‘A Migration System for Australia’s Future’

About Us

HIV/AIDS Legal Centre (HALC) is the only not-for-profit, full time specialist community legal centre of its
kind in Australia. We provide free and comprehensive legal assistance to people living with HIV or
hepatitis-related legal matters, within operational guidelines. We also undertake community legal
education and law reform activities in areas relating to HIV and hepatitis.

Founded in 1989, The National Association of People with HIV Australia (NAPWHA) is Australia’s peak
non-government organisation representing community-based groups of people living with HIV

(PLHIV). NAPWHA’s membership of national networks and state-based organisations reflects the diverse
make-up of the HIV-positive community and enables NAPWHA to confidently represent the positive voice
in Australia.

Queensland Positive People (QPP) is a state-wide organisation committed to improving the quality of life
of people living with HIV (PLHIV) and helping reduce new infections of the HIV and STls. Since its inception
in 1989, QPP has grown from a community grass-roots organisation focused on peer-based advocacy and
support, into an accredited multi-disciplinary health and social services provider.

About our Submissions

Thank you for the opportunity to provide submissions to a review on a migration system for Australia’s
future.

One of the main practice areas of HALC is migration law and each year HALC assist more than 400 people
living with or affected by HIV with immigration concerns. Due to the strict health criteria of all visas in
Australia, people living with HIV face limited options when seeking to migrate and work in Australia on a
temporary or permanent basis.

Our organisations continue to recommend amendments to the health criteria in order to remove barriers
for migrants living with HIV seeking to live and work in Australia both temporarily and permanently.
Barriers to entry, stay and residence for people living with HIV are detrimental to early HIV testing,
treatment and prevention efforts. For those reasons we are disappointed to see that the review will not
address the Public Interest Criteria (PIC) for approval of visas including health checking requirements.

Whilst under departmental policy people living with HIV are deemed a ‘significant cost’ to the Australian
community, people living with HIV have a normal life expectancy and working life capacity as their HIV
negative peers and therefore continue to play an important role in Australia’s economic future. Our
organisations consistently see migrants living with HIV with skills in high demand in Australia burdened by
additional costs, protracted processing times and relationship strains that stem from the limited visa
options.
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We note that many of the issues raised in our submissions and case studies are not limited to migrants
living with HIV but are also experienced by people, and their family members, living with a range of health
conditions. HALC clients have had similar experiences to migrants living with other health conditions that
have garnered publicity when applying for ministerial intervention.! Due to the stigma attached to HIV,
migrants living with HIV and their families are hesitant to obtain recognition or support from the media
out of fear for their safety and privacy.

While our organisations continue to oppose the implementation of HIV-related migration exclusions that
stigmatise and discriminate against people living with HIV, these submissions will only seek to comment
on the limited application of PIC 4007 to certain visas and the barriers to economic advancement of the
Australian community this poses in line with the scope set out within the discussion paper and within the
terms of reference for the independent strategy leads.

We would encourage the government to conduct a review of all aspects of the migration system,
including the Public Interest Criteria to assist the Independent Strategy Leads effectively meet its goals.
Such a review is particularly timely and relevant in the lead up to the 12" International AIDS Conference
on HIV Science 2023.

Kind Regards,

Alexandra Stratigos Melissa Warner Aaron Cogle
Principal Solicitor CEO Executive Director
HALC QPP NAPWHA

n a wh a national association of
people with Hiv australia

halc

HlV/AlDS Legal Centre INCLUSIVE. INNOVATIVE HIV SERVICES

wwhalc.org.au

! See for example: https://www.theguardian.com/australia-news/2017/feb/25/backflip-on-deportation-of-sydney-
doctor-with-autistic-child-welcomed




People Living with HIV Migrating to Australia - Background

Where a visa applicant has a chronic health condition, Australian law requires that an assessment be
undertaken as to whether the applicant will be a ‘significant cost’ to the Australian community related to
their access of health care and community services. Policy and practice suggest that all applicants for
permanent visas living with HIV will be considered to represent a ‘significant cost.’

Migrants living with HIV are restricted to applying for permanent visas in Australia that are subject to PIC
4007 which contain provisions that allow the Minister to waive the requirements of the health criteria.
Migrants living with HIV are therefore generally restricted to applying for the following permanent visas:

Employer Nomination Scheme Visa (subclass 186) Temporary Residence Transition (TRT) stream
- Permanent Residence (Skilled Regional) Visa (subclass 191) Regional Provisional Stream

- Humanitarian visas

Partner or Child visas

Migrants living with HIV seeking to permanently migrate to Australia currently via skilled pathways are
essentially restricted to applying for the Temporary Skill Shortage visa (subclass 482) and the subsequent
Employer Nomination Scheme visa (subclass 186) or the Skilled Employer Sponsored Regional
(Provisional) visa (subclass 494) and the subsequent Permanent Residence (Skilled Regional) visa (subclass
191). The process of obtaining permanent residency through this pathway can create a range of issues for
applicants due to the eligibility requirements of the visas.

While we acknowledge that the review will not address PIC’s, we would like to take this opportunity to
note the economic advantages of replacing PIC 4005 with 4007 for all visa categories. HIV is not regarded
as a public health risk and instead applicants will fail the health criteria due to the ‘significant cost’
threshold.

We strongly advocate for the extension of PIC 4007 to all visas for the following reasons:

- Migrants living with HIV and members of the family unit who face uncertainty about their
permanent residency pathway are unlikely to invest money in Australia and instead send money
offshore. Providing greater certainty through faster processing times and more migration
pathways for people living with HIV would alleviate these concerns.

- Costings provided by the Medical Office of the Commonwealth cannot consider arguments that
applicants can pay for their medication, have sufficient private health insurance or the likelihood
that drug costs will reduce. These arguments can be considered by the delegate of the Minister
for the purposes of assessing a health wavier under PIC 4007.

- Migrants living with HIV seeking skilled migration pathways are generally well educated and are
seeking to consistently work and contribute to the Australian community throughout their life.
This allows migrants living with HIV to continue to mitigate the cost of their healthcare while in
Australia.

- People living with HIV in Australia today have the same life expectancy and working life capacity
as the general population allowing them to contribute to Australia’s economy on an equal basis.

Extension of PIC 4007 to all visa subclasses would assist to mitigate issues identified below with the
current skilled migration pathway for migrants living with HIV.

Skilled Migration

To be eligible to apply for the subclass 186 visa through the TRT stream, an applicant must have worked
full-time for the same employer for 3 years (excluding periods of unpaid leave e.g. unpaid parental leave)




that sponsored them for the subclass 457 or 482 visa. According to the Department of Home Affairs
website, a further 2 to 3 year processing time awaits 90% of applications of the subclass 186 visa. This
does not take into consideration additional hurdles faced by migrants living with HIV in applying for a
health waiver.

In contrast, the majority of HALC clients applying for the subclass 186 visa would likely be successful in
obtaining the subclass 190 or 189 visa where they are not dependent on the same employer were PIC
4007 to apply to the visa. According to the Department of Home Affairs website, 90% of applications are
processed in 11 months, half the processing time of the subclass 186 visa.

With limited options available to migrants living with HIV seeking to migrate to Australia via a skilled
pathway, further issues are faced when negotiating with employers. HALC is aware of several registered
nurses whose employers are willing to sponsor them for temporary skilled visas, however, due to internal
workplace policies are unwilling to sponsor them for permanent skilled visas. This forces applicants to find
a new employer who may be willing to sponsor them beyond the temporary skilled visa, causing further
uncertainty and apprehension for the applicant as they are required to work another 3 years for that
employer before applying for permanent residency.

Applying for the subclass 186 visa can also impose additional burdens on the employer as well as the
employee. For migrants living with HIV, employers question why they are required to sponsor them as
opposed to applying for the subclass 190 visa. This can lead to applicants feeling obliged to disclose their
HIV status to employers putting their privacy and safety at risk and many applicants prefer to try and find
a new employer instead of disclosing their HIV status.

The eligibility requirements and processing time of the subclass 186 visa have forced applicants to stay
with a single employer for the entire migration process. As demonstrated by the case study below, this
can cause a wide range of issues for the applicant due to the power imbalance created by the sponsorship
relationship. This power imbalance can lead to exploitation including wage theft, workplace bullying or
harassment and workplace injury. Remedying exploitation by employers can be a long and difficult
process and many migrants are often hesitant to take action due to concerns about the impact legal
proceedings may have on their migration pathway.

CASE STUDY

Sophia migrated to Australia with her partner and studied to become a registered nurse in Australia.
Upon receiving her qualifications, Sophia applied for a Temporary Work (Skilled) visa (subclass 457)
sponsored by a public health service. As Both Sophia and her husband are living with HIV, visa
pathways to permanent residency are limited and she had planned to eventually apply for the
Employer Nomination Scheme (subclass 186) visa working for the same employer where PIC 4005
applies. Had Sophia and her husband not been living with HIV, she could have applied for other skilled
visas such as the Skilled Nominated visa (subclass 190) which she would likely have been successful in
obtaining.

Sophia was informed by her employer that due to internal policies they would not sponsor her for the
permanent visa. Even though Sophia was a valuable employee as demonstrated by the fact that her
employer would be willing to continue offering her full-time employment as a registered nurse, Sophia
was forced to find a new employer that would sponsor her. This led Sophia to start the process over
again by applying for the 482 visa with a new employer and work for them for another 3 years despite
having worked in the same field for the previous 3 years.

Sophia started a new job in the private sector but during her new employment faced bullying and
harassment from her supervisor. This was extremely distressing for Sophia and her family as she was
concerned about the implications changing employers again would have on her visa. Even when HALC




advised that action could be taken against the employer without implications to her visa, Sophia was
extremely hesitant to take any action. Sophia was concerned as her partner and children who had been
born in Australia would be at risk of leaving Australia if they did not find a new sponsor. This could have
been avoided if Sophia was eligible for the subclass 190 visa where she was not dependent on staying
with the same employer.

In 2016, Sophia applied for the Employer Nomination (subclass 186) visa. Due to Sophia’s and her
husband’s HIV status, the visa was refused as both applicants did not meet the health requirement and
the delegate of the Minister decided not to waive the requirements of PIC 4007 — a decision made even
though Australia was, and still is, in need of registered nurses in aged care. This only added to the
stresses faced by a family that had contributed significantly to the rural community they were living in.
After appealing the decision to the Administrative Appeals Tribunal, Sophia’s visa was finally granted in
2020 — almost 10 years after arriving in Australia. To date, Sophia continues to work in her chosen field
as a registered nurse following the visa grant and has no plans to change career.

The process of applying for the subclass 482 and subsequent subclass 186 visa also deters many skilled
migrants living with HIV from working in Australia. Due to long processing times, the requirement to stay
with the same employer and the stressful process of a health waiver, migrants living with HIV may decide
to migrate to a country that does not discriminate against migrants living with HIV such as the United
Kingdom, Canada or New Zealand. Removing these barriers would allow Australia to recruit migrants
living with HIV with highly desirable skills from around the world such as registered nurses, teachers,
engineers and early childhood educators.

CASE STUDY

In 2021 Marco sought assistance from HALC after applying for the Skilled Nominated (subclass 190) visa
having received negligent migration advice. Due to Marco’s HIV status, he would not be successful in
obtaining the Skilled Nominated (subclass 190) visa.

Marco was working as a registered nurse and had planned on continuing to work as a registered nurse
in Australia. Unfortunately, Marco had limited time to find an employer to sponsor him for the
Temporary Skill Shortage (subclass 482) visa. The process caused Marco a lot of stress as he started to
consider whether he should disclose his HIV status to his employer to explain why he needed to be
sponsored. Marco was also concerned because he did not want to stay with the same employer for
potentially 7 years as he hoped to continue to obtain a diverse skill set through different employers
whilst still continuing to work as a registered nurse and provide a valuable service.

When Marco was discussing with his old migration agent why he had applied for the wrong visa the
migration agent explained that employers prefer not to sponsor employees for the subclass 482 visa
due to its cost and the inconvenience it can cause.

This experience caused Marco to consider moving abroad to a country where his HIV status would not
be a barrier to obtaining a working visa. During conversations with a HALC solicitor, Marco explained
that he wanted to live in a country where nurses living with HIV would be provided the same
opportunity as other nurses. Due to the arbitrary application of PIC 4007, Australia could potentially
lose a skilled registered nurse if Marco is unable to find alternative visa options to stay in Australia.

Limiting the application of PIC 4007 to only the TRT stream also creates issues particularly for health care
migrant workers in the public sector. Many state health care employers will only sponsor employers
under the labour agreement stream of the subclass 186 visa. As PIC 4005 applies to the labour agreement
stream, migrants living with HIV will not be successful in obtaining the subclass 186 visa through this




stream. This has forced HALC clients employed as registered nurses to leave the public sector and attempt
to find private sector jobs.

Further issues arise for migrants that are diagnosed with HIV after applying for visas or who receive
negligent migration advice. Clients who are unaware of their HIV status or who receive negligent
migration advice may apply for visa subclasses that are subject to PIC 4005 and therefore will not satisfy
the health criteria. This often wastes the applicant’s, employer’s and the department’s time and money.

The lengthy sponsorship requirements of the 482 to 186 visa pathway can also create barriers due to the
age eligibility of the temporary residence transition stream. Applicants must be under the age of 45 at the
time of application requiring migrants living with HIV to make skilled pathway decisions many years in
advance. This includes potentially studying a degree to obtain qualifications to work in a nominated
position, obtaining two years of experience in the nominated occupation and completing three years of
sponsored work on the subclass 482 visa. The process can be further complicated by issues outlined
above such as employers being unwilling to sponsor or breakdown in relationships between employers
and applicants.

CASE STUDY

Jacob arrived in Australia on a subclass 482 visa in 2019 as a farmer. Upon receiving incorrect migration
advice Jacob applied for the subclass 187 visa. As Jacob’s wife was also an applicant on the visa and is
HIV positive, Jacob and his wife would be unable to obtain the subclass 187 visa.

In February 2020 Jacob contacted HALC when they were asked to provide further information about his
wife’s HIV status. Due to Jacob’s age (he would be turning 45 in 2020), they would be unable to apply
for the subclass 186 visa in time as he would be required to have been working for his employer on the
482 visa for two years. Due to this fact, no visa options are available to Jacob and his wife other than a
protection visa. The only other option available to Jacob and his wife was to continue applying for
subclass 482 visas.

While HALC also provided advice about Ministerial Intervention, both Jacob and his wife did not want
to continue appealing the decision due to costs and stresses involved.

Humanitarian and Family Visas

Experiences of migrants living with HIV applying for skilled migration visas are also shared by migrants
living with HIV applying for humanitarian and family visas. Due to the lengthy processing times and the
uncertainty faced by applicants, migrants living with HIV are hesitant to financially invest in Australia. This
includes clients unwilling to invest in properties, businesses and community as they are concerned their
visa will not be granted and will be forced to leave Australia.

The Australian economy would likely be boosted by faster processing times and a broader application of
PIC 4007 as this would alleviate uncertainty. People seeking to permanently reside in Australia would
have greater confidence in buying properties, starting businesses and engaging in the community if there
was greater certainty around migration options.




