
 

 

 

 
 

 
 
27th March 2024  
 
Anti-Discrimination Act Review 
Strategic Policy and Legislation, Justice Policy and Reform 
Department of Justice and Attorney-General 
GPO Box 149  
Brisbane, QLD, 4001      
 

Sent via email: adactreview@justice.qld.gov.au 
 
Dear Department of Justice and Attorney-General,  
 
We thank you for the opportunity to make provide feedback on the draft new Anti-
Discrimination Bill 2024 (QLD) (‘the draft Bill’). In addition to the comments provided 
below, we would like to note our endorsement of the submission of Equality Australia, 
as well as the joint submission of LGBTQ+ sector stakeholders.  
 

About us 

 
Queensland Positive People (QPP) is a state-wide organisation committed to improving 
the quality of life of people living with HIV (PLHIV) and helping reduce new infections of 
the HIV and STIs. Since its inception in 1989, QPP has grown from a community grass-
roots organisation focused on peer-based advocacy and support, into an accredited 
multi-disciplinary health and social services provider. QPP employs 38 staff and delivers 
programs in areas that include peer led point of care HIV/STI testing; community 
development; peer navigation; case management, legal support and referral for HIV 
stigma and discrimination; emergency relief funding; research; advocacy and policy 
development.  
 
HIV/AIDS Legal Centre (HALC) is the only not-for profit, specialist community legal 
centre of its kind in Australia. HALC provides free and comprehensive legal assistance to 
people with HIV or hepatitis-related legal matters. Community legal education and law 
reform activities are also carried out in areas relating to HIV and hepatitis. 
 
HALC has represented clients in discrimination matters nationwide. This has included 
representation at NSW anti-discrimination, the NSW Civil and Administrative Tribunal, 
the Queensland Human Rights Commission, the Equal Opportunity Commission – 
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Western Australia, the South Australian Civil and Administrative Tribunal, the full court 
of the Federal Court of Australia, the Supreme Court of NSW, the Fair Work Commission 
and the Australian Human Rights Commissions. HALC has represented clients who have 
been discriminated against by employers, health care workers and other service 
providers.  
 
The National Association of People with HIV Australia (NAPWHA) is the national peak, 
non-government organisation representing community-based groups of people living 
with HIV (PLHIV) across Australia.  NAPWHA’s membership of national networks and 
state-based organisations reflects the diverse make-up of the HIV-positive community 
and enables NAPWHA to confidently represent the positive voice in Australia. NAPWHA’s 
vision is of a world where people with HIV live their lives to their full potential, in good 
health and free from discrimination. 
 

Changes Supported 

We would like to thank the Department for some of the revisions proposed in the draft 
Bill which reflect positive changes.  The inclusion of 'sex characteristics' instead of 
'indeterminate sex', broader definitions of 'sexual orientation' and 'gender identity', and 
the addition of sex work and expunged criminal records as protected attributes benefit 
vulnerable communities, especially LGBTQI+ individuals. Recognizing intersectional 
discrimination, the draft Bill acknowledges combinations of protected attributes as a 
protected attribute itself.1 The new 'direct discrimination test' is an improvement on the 
‘less favourable treatment’ test, emphasizing the impact on the discriminated 
individual.2 Other improvements include the narrowing of the exemption allowing 
religious bodies to discriminate in certain circumstances when recruiting,3 the removal 
of the exemption allowing employers to discriminate on the basis of lawful sexual 
activity or gender identity in work involving the care or instruction of minors, and of the 
accommodation exemption for sex workers.   

Areas Further Change is Needed 

However, we continue to advocate for change in the following areas, where further 
amendments would improve the operation of the Anti-Discrimination Act 1991 (QLD).  

‘Disability’ 

We submit that rather than ‘disability’ alone being listed as a protected attribute, 
‘disease and illness’ should be its own protected attribute, or, in the alternative, the 
wording should be expanded to ‘disability including…disease and illness’.4 Whilst 
preparing for the QHRC’s review, QPP’s Community Advisory Group and board discussed 
how the term disability was not appropriate for PLHIV. It was found to be stigmatizing 
and inaccurate, as many people’s HIV status minimally impacts their day-to-day life.  
  

 
1 Anti-Discrimination Bill 2024 (QLD) cl 10.  
2 Ibid cl 14.  
3 Ibid cl 29, 61-62.  
4 Ibid cl 10.  
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Additionally, in terms of the structure of the draft Bill, the first reference to the 
definition of ‘disability’ does not come until page 162. This reference should come much 
earlier, given the nature of this Act deals heavily with people with disability as they 
disproportionately experience discrimination.  
 

Addiction as a Protected Attribute Itself  

Currently, people who experience addiction to substances are implied as falling within 
the above-mentioned protected attribute of ‘disability’.5 We submit that addiction 
should not be subsumed within illnesses/disabilities generally and rather stand on its 
own as a protected attribute due to the unique nature of the discrimination experienced 
by people who are addicted to substances. In this regard, we would like to endorse the 
submission made by Respect QLD.  
 

Part 3 - Positive Duty could be expanded to ensure specific training on Blood Borne 
Viruses  

Part 3 of the draft Bill takes a preventative approach to discrimination, imposing duties 
to make reasonable accommodations for people with disabilities, and a general duty to 
eliminate discrimination, sexual harassment, vilification, and victimization.6 These 
positive duties were strongly supported in our previous joint submission, allowing 
movement away from a reactive approach which can allow, for example, misinformation 
about living with HIV and transmission risks to evolve into outright discrimination and a 
lack of training and appropriate policies in relation to HIV in organizations.  
 
The Queensland Human Rights Commission’s (QHRC) new educative functions7 will help 
ensure organisations understand their obligations under such a duty. These functions 
would be improved if specific training were provided on obligations under the Act 
regarding Blood Borne Viruses, including HIV, with a target on public and private 
healthcare and aged care settings (given the aging nature of the population of PLHIV).  

Clause 143 - QHRC’s Educative Functions Could Support Healthcare, Aged Care and 
Disability Organisations 

In our experience, PLHIV who have been discriminated against in healthcare settings 
have a wide range of experiences when attempting to resolve their matter internally. 
Some providers have explained their applicable policies and engaged PLHIV supportively 
in the complaints process, whilst others have provided brief, inadequate responses 
without any inclusion in the process.  
 
We recommend that in the educative functions of the QHRC which are proposed to be 
included in the new Act, support should be provided by the QHRC to essential service 
organisations including health-care, aged-care and disability services to ensure that, 
when complaints do arise, they are dealt with effectively and fairly, in accordance with 
best practice measures.  

 
5 Ibid.  
6 Ibid cl 18-19.  
7 Ibid cl 143. 
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Clause 56 - Discrimination in the Provision of Insurance and Superannuation  

In the draft Bill, an exception to the general prohibition on discrimination exists in the 
provision of insurance or superannuation where the discrimination is based on disability 
and is permitted under the Disability Discrimination Act 1992 (Cth). This leads to a 
situation wherein, if ‘reasonable’ actuarial or statistical data is relied upon, PLHIV can be 
denied insurance.8 There is one notable improvement here, though, recognizing that 
obtaining the actual data relied upon has previously been difficult. Within a reasonable 
time, the person discriminated against must be provided either a copy of the data and its 
source and date, or a written meaningful explanation of the data and its source and 
date.9 That change is intended to ensure people discriminated against in the provision of 
insurance are in a position to assess whether the discrimination against them falls within 
the scope of the exemption.  
 
Unfortunately, however, that increased access to the data on which decisions are made, 
which will make easier the challenging of decisions denying PLHIV access to insurance, 
has not been accompanied by greater opportunity to be heard in challenges to these 
decisions. Therefore, in practice, the capacity of PLHIV to challenge the denial of these 
services to them may well be limited.  
 

Automatic Identity Suppression should occur in Tribunal Proceedings where HIV Status 
is a Material Factor 

Whilst the draft Bill allows for the Commissioner10 or Tribunal11 to prohibit identity 
disclosure in proceedings under the Act, there is no automatic suppression where HIV 
status is a material factor in proceedings, as we recommended. HIV disclosure in such a 
setting can place people at risk of violence, stigma, harassment and further 
discrimination, each of which do not just violate the rights and dignity of the individual, 
but also pose significant barriers to an effective HIV response in Australia.  
 

Clause 103 - Complaint by a Relevant Body Should be Allowed for All Contraventions  

We support the allowance of complaints by a relevant body about vilification,12 although 
believe this should be extended to other types of contraventions of the Act, namely 
discrimination, sexual harassment and victimization. Community organisations are well-
placed to participate in complaints to the QHRC and Queensland Civil and Administrative 
Tribunal (QCAT) should their clients not feel comfortable about participating. That 
hesitancy to participate can be based on fear of further disclosure or other stigmatizing 
and discriminatory behaviour. Allowing organisations to launch complaints can also 
equalize any potential power imbalances between the complainant and respondent.  
 

 
8 Ibid cl 56(1)-(3). 
9 Ibid cl 56(4).  
10 Ibid cl 223.  
11 Ibid cl 224.  
12 Ibid cl 103.  
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Clause 222 - Guidelines Should be Made Available as to Potential Costs Orders against 
‘Relevant Bodies’ 
 
The tribunal has the power to make partial or full costs orders against complainants for 
the commissioner’s costs if the complainant’s application is considered ‘frivolous or 
vexatious’.13 Whilst we do not oppose the tribunal having capacity to impose costs 
orders, we are concerned about the lack of guidance as to the amount these orders may 
be, and the applicable test in determining whether they ought to be paid. This could be 
particularly damaging in circumstances where a ‘relevant body’ is bringing a claim, 
potentially acting as a barrier for non-profits to bring claims due to the potential (and 
uncertain) financial risks involved.  

Clause 215 - Psychological Damages Should be Expressly Included  

The draft Bill retains the Act’s current definition of damages, which includes ‘the offence, 
embarrassment, humiliation, and intimidation suffered by the person.’14 Although this 
definition recognises some of the psychological impacts of discrimination, we would like 
to reiterate our recommendation that damages expressly include ‘psychological’ 
damage. This is to ensure that damages of any psychological nature, such as anxiety 
and/or depression, can be ordered by the Tribunal. 
 

Information Should be Provided to Support Complainants’ Tribunal Claims  

Finally, we recommend that QHRC provide information to complainants on what 
evidence may be necessary to collect if they proceed to the tribunal. Clients are often  
unaware of the fact that they will need to provide letters from doctors, counsellors, or 
other support workers about the impact of the discrimination on their physical and 
mental health. This information should also include guidance on collecting evidence 
about other impacts, such as taking time off work. We recommend that this information 
should be provided as early as possible to allow complainants to collect the necessary  
documentation and so they can better understand the process ahead of them.  
 
Clauses 13 and 16 – Affirmative Measures Should be Made Enforceable  
 
Affirmative measures are actions taken to promote or realise substantive equality for 
members of a group with a particular protected attributed. 15 Affirmative measures are 
not considered to constitute discrimination under the draft Bill. 16 These actions are 
effective ways to encourage diverse representation and promote inclusivity across a 
range of settings and we are concerned about the lack of enforceability relation to them.  
 
It is important that actions can be bought in relation to these measures not just by 
aggrieved people, but also by community organisations. Such organisations may be 
better placed in some circumstances to bring such actions. For example, if a prospective 
employer is collecting information about a person’s HIV status on a pre-employment 

 
13 Ibid cl 222.  
14 Ibid cl 215.  
15 Ibid cl 13, 16.  
16 Ibid cl 16.  
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form, then the prospective employee would be disclosing their HIV status if they were to 
raise concerns, whereas a community organization can do so anonymously. They may 
also have more capacity to do so, including to educate and promote reform in the 
process.  
 
We thank you once again for the opportunity to provide feedback on the draft Bill. If 
additional information or citations in relation to this submission are required, please feel 
free to contact Bethany Rodgers at beth@halc.org.au.  
 
 

 
 
  
  

 
 
Alexandra Stratigos   Aaron Cogle   Melissa Warner 
Principal Solicitor   Executive Director  CEO 
HIV/AIDS Legal Centre  NAPWHA   QPP  

mailto:beth@halc.org.au
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